
SIB Securities Litigation Committee Agenda 
September 20, 2019  

ND STATE INVESTMENT BOARD 

SECURITIES LITIGATION COMMITTEE MEETING 

Thursday, November 7, 2019 – 3:00 PM 
North Dakota Retirement and Investment Office (RIO) 

3442 East Century Avenue, Bismarck, ND  58503 

AGENDA 

1. Call to Order and Approval of Agenda - Chief Deputy Attorney General Seibel Committee Action

2. Minutes (September 20, 2019) Committee Action

3. Securities Litigation Committee Meeting Schedule - Mr. Hunter (5 minutes) Committee Action

4. Securities Litigation Firm Updates – Lead Plaintiff Process Overview (45 minutes) Informational
a. Labaton Sucharow - Mr. Eric Belfi and Mr. Francis McConville
b. Market Update: Proxy Voting - Mr. Hunter

5. Securities Litigation Footnote Disclosure of Contingencies - Mr. Hunter (10 minutes) Informational
a. General Motors (Kasowitz Benson Torres)
b. Tribune (K & L Gates)

6. Other - Next Proposed SIB Securities Litigation Committee Meeting

North Dakota Retirement and Investment Office 
3442 E Century Ave, Bismarck, ND 58503 
Tuesday, February 4, 2020 at 1:00 PM 

7. Adjournment

Any individual requiring an auxiliary aid or service should contact the Retirement and Investment Office at 
(701) 328-9885 at least (3) days prior to the scheduled meeting.
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   NORTH DAKOTA STATE INVESTMENT BOARD 

SECURITIES LITIGATION COMMITTEE 
MINUTES OF THE SEPTEMBER 20, 2019, MEETING 

                 
 
BOARD MEMBERS PRESENT: Troy Seibel, Chair 
  Jodi Smith, Vice Chair 
  Connie Flanagan, Chief Financial Officer 
  David Hunter, Executive Director/CIO 
  Anders Odegaard, Attorney General’s Office 
     
STAFF PRESENT:   Bonnie Heit, Admin Svs Suprv 
          
GUESTS: Craig D’Alessio, Financial Recovery Technologies (TLCF) 
 Olav Haazen, Grant & Eisenhofer (TLCF) 
 Mike Lang, Financial Recovery Technologies (TLCF) 
 Marc Weinberger, Grant & Eisenhofer (TLCF) 
  
      
CALL TO ORDER: 
 
Mr. Seibel, Chair, called the State Investment Board (SIB) Securities Litigation 
Committee meeting to order at 2:36 p.m. on Friday, September 20, 2019, at the 
Retirement and Investment Office, 3442 E Century Ave, Bismarck, ND.  
 
AGENDA: 
 
IT WAS MOVED BY COMMISSIONER SMITH AND SECONDED BY MS. FLANAGAN AND CARRIED BY A 
VOICE VOTE TO APPROVE THE AGENDA FOR THE SEPTEMBER 20, 2019, MEETING. 
 
AYES: COMMISSIONER SMITH, MR. SEIBEL, MR. HUNTER, MS. FLANAGAN, AND MR. ODEGAARD 
NAYS: NONE 
MOTION CARRIED 
 
MINUTES: 
 
IT WAS MOVED BY MR. HUNTER AND SECONDED BY MR. ODEGAARD AND CARRIED BY A VOICE VOTE 
TO ACCEPT THE MINUTES OF THE MAY 20, 2019, MEETING AS DISTRIBUTED. 
 
AYES: MS. FLANAGAN, MR. ODEGAARD, COMMISSIONER SMITH, MR. SEIBEL, AND MR. HUNTER 
NAYS: NONE 
MOTION CARRIED 
 
SECURITIES LITIGATION REVIEW: 
 
Mr. Hunter reviewed the history and make-up of the Securities Litigation Committee, 
their Charter, and the SIB Securities Litigation policy’s thresholds for pursuing 
securities litigation. 
 
Election of Officers: 
 
IT WAS MOVED BY COMMISSIONER SMITH AND SECONDED BY MR. HUNTER AND CARRIED BY A ROLL 
CALL VOTE TO NOMINATE MR. SEIBEL AS CHAIR OF THE SIB SECURITIES LITIGATION COMMITTEE 
FOR THE PERIOD OF JULY 1, 2019 – JUNE 30, 2020. 
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AYES: MR. ODEGAARD, MR. HUNTER, MS. FLANAGAN, MR. SEIBEL, AND COMMISSIONER SMITH 
NAYS: NONE 
MOTION CARRIED     
 
IT WAS MOVED BY MR. ODEGAARD AND SECONDED BY MR. SEIBEL AND CARRIED BY A ROLL CALL 
VOTE TO NOMINATE COMMISSIONER SMITH AS VICE CHAIR OF THE SIB SECURITIES LITIGATION 
COMMITTEE FOR THE PERIOD OF JULY 1, 2019 – JUNE 30, 2020. 
 
AYES: MR. HUNTER, MS. FLANAGAN, MR. SEIBEL, COMMISSIONER SMITH, AND MR. ODEGAARD 
NAYS: NONE 
MOTION CARRIED 
 
IT WAS MOVED BY MS. FLANAGAN AND SECONDED BY MR. ODEGAARD AND CARRIED BY A ROLL CALL 
VOTE THAT THE SIB SECURITIES LITIGATION COMMITTEE CHAIR, AS LIAISON TO THE SIB, WILL 
PROVIDE A REPORT TO THE SIB AT LEAST ON A BIANNUAL BASIS. 
 
AYES: COMMISSIONER SMITH, MR. SEIBEL, MR. HUNTER, MS. FLANAGAN, AND MR. ODEGAARD 
NAYS: NONE 
MOTION CARRIED 
 
Securities Litigation Firms – Mr. Hunter reviewed pre-approved law firms the 
Securities Litigation Committee has identified that will be utilized on a case by 
case basis to provide expert advice when new securities litigation related cases are 
raised for further consideration by the Securities Litigation Committee. The 
following firms were preapproved - Bernstein Litowitz Berger & Grossman; Grant & 
Eisenhofer; and Labaton Sucharow. 
 
The SIB has engaged Grant & Eisenhofer to recover investment losses in the Volkswagen 
and Danske Bank international securities litigation cases. 
 
Financial Recovery Technologies (FRT) has been retained since 2018 to oversee the 
recovery of investment losses in the U.S. and international securities litigation 
cases. 
 
Biennial Agenda – The Securities Litigation Committee reviewed their biennial agenda. 
No adjustments were made to the agenda.  
 
Securities Litigation Report – Ms. Flanagan reviewed the securities litigation 
activity report for the fiscal year ending June 30, 2019. There were 60 cases of 
which $344,684 was recovered by FRT and The Northern Trust. 
 
Securities Litigation Case Updates – The Securities Litigation Committee entertained 
a motion to enter into Executive Session to receive an update from Grant & Eisenhofer 
on the Volkswagen and Danske Bank cases.          
 
IT WAS MOVED BY MR. HUNTER AND SECONDED BY MS. FLANAGAN AND CARRIED BY A ROLL CALL 
VOTE TO ENTER INTO EXECUTIVE SESSION FOR ATTORNEY CONSULTATION PURSUANT TO NDCC §44-
04-18.4(1), §44-04-19.1(9), & §44-04-19.2. 
 
AYES: MS. FLANAGAN, MR. ODEGAARD, COMMISSIONER SMITH, MR. SEIBEL, AND MR. HUNTER 
NAYS: NONE 
MOTION CARRIED 
 
The Securities Litigation Committee entered into Executive Session at 2:59 p.m. Mr. 
Seibel, Commissioner Smith, Mr. Hunter, Ms. Flanagan, Mr. Odegaard, Ms. Heit, Mr. 
Weinstein and Mr. Haazen were present. 
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After the review, the Securities Litigation Committee entered into Open Session at 
3:14 p.m. 
 
The Securities Litigation Committee took no action. 
 
Mr. Weinstein also updated the Securities Litigation Committee on the 3M Company 
case. 
 
Discussion followed. 
 
The Securities Litigation Committee also received FRT’s insight on the 3M Company 
case by Mr. Lang and Mr. D’Alessio. 
 
Discussion followed on options for the State of ND. The Dept. of Trust Lands and the 
SIB will both review their own estimated losses and consider the total dollar amount 
when considering potential actions in the future. The deadline to file the necessary 
paperwork is September 27, 2019. The Securities Litigation Committee took no action 
noting the current estimated amount of losses is below the SIB’s approved policy 
threshold, given time constraints, and the amount of time it would take to analyze 
the data and prepare the paperwork. Mr. Hunter will provide a brief update to the 
SIB at their September 27, 2019, meeting.    
 
OTHER: 
 
The next Securities Litigation meeting is scheduled for Thursday, November 7, 2019, 
at the Retirement and Investment Office, 3442 East Century Avenue, Bismarck, ND. 
 
ADJOURNMENT: 
 
With no further business to come before the Committee, Mr. Seibel adjourned the 
meeting at 3:50 p.m. 
 
 
__________________________________  
Mr. Seibel, Chair 
 
__________________________________ 
Bonnie Heit 
Recorder 
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Agenda Item 3 
 
 

Informational 
 
 

TO:    SIB Securities Litigation Committee (SLC) 
 
FROM:   Dave Hunter 
 
DATE:   November 1, 2019 
 
SUBJECT: Proposed Meeting Schedule for 2020 
 
 

 
Proposed meeting dates for the SIB Securities Litigation Committee are as 
follows for 2020: 
 

February 4, 2020 (Tuesday from 1:00 to 2:30 p.m.) 
May 19, 2020 (Tuesday from 1:00 to 2:30 p.m.) 
August 11, 2020 (Tuesday from 2:00 to 3:30 p.m.) 
November 5, 2020 (Thursday from 1:00 to 2:30 p.m.) 

 
RIO will seek to review the proposed 2020 meeting schedule and seek 
Committee member input at our SLC meeting on November 7, 2019. 
 

 



November 7, 2019

Securities Class Action Litigation 

The Benefits and Responsibilities of Being Lead Plaintiff

Presented by Eric J. Belfi and Francis P. McConville

NORTH DAKOTA STATE

INVESTMENT BOARD



• The Private Securities Litigation Reform Act 

• Overview of Lead Plaintiff Process 

• Class Action Case Evaluation

• Benefits and Responsibilities of Serving as Lead Plaintiff 

• Analysis of Exposure and Assessment of Legal Options

• About Us

Agenda
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Purpose of the Private Securities Litigation 

Reform Act (“PSLRA”)

• The PSLRA was intended “to increase the likelihood that institutional 

investors will serve as lead plaintiffs” because, among other reasons, 

institutional investors and other class members with large amounts at 

stake “will represent the interests of the plaintiff class more effectively 

than class members with small amounts at stake.”

•H.R. Rep. No 104-369, at 34 (1995).  
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Overview of Securities Class Action Lead 

Plaintiff Appointment Process

• New case filing and appointment of lead plaintiff

– PSLRA (15 U.S.C. § 78u-4) regulates initial process

– 60 days to file lead plaintiff motion after initial complaint 

– Clear statutory guidelines regarding lead plaintiff selection criteria

– Race to the courthouse days are over
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How Lead Plaintiffs Are Selected

• The court shall adopt a presumption that the most adequate plaintiff in 

any private action arising under this title is the person or group of 

persons that:

– Has either filed the complaint or made a motion in response to a notice [within 60 

days of publication of the notice];

– In the determination of the court, has the largest financial interest in the relief 

sought by the class; and

– Otherwise satisfies the requirements of Rule 23 of the Federal Rules of Civil 

Procedure.  

•Exchange Act § 21D(a)(3)(B)(iii)(l)



Director of Market Intelligence investigates unusual share price movements and tracks new 

cases

Case Evaluation Team reviews:

 SEC Filings

 Press Releases

 Analyst Reports

 Media Reports

Investigative Team, composed of eight in-house investigators, locates and develops 

confidential witnesses with information relating to alleged and potential fraud and corporate 

misconduct, is led by a former FBI agent

Case Evaluation Team assesses strengths and weaknesses of claims based upon multiple 

factors, including evidence of wrongdoing, existence of government investigations, etc.

Data Analysis Team:

 Provides global portfolio monitoring

 Assesses client losses

 Evaluates client exposure to potential matters

Securities Portfolio Monitoring and Case 

Evaluation Services
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Case-Specific Recommendations

Current Example: 3M Company

• Initial Case Report
– Overview of facts

– Analysis of stock reaction to disclosures

– Preliminary analysis recommendations

• Comprehensive Case Report
– Detailed description of the facts

– Results of our investigation, including 
confidential witness statements

– Legal analysis of claims and potential defenses

– Analysis of damages and loss causation

– Analysis of court and judge assigned to case

– Report on Labaton Sucharow’s experience in 
similar cases
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Active Participation: 

Benefits of Serving as Lead Plaintiff

• Actions led by institutional investors are taken more seriously by 
courts and defendants, increasing likelihood of success
 Leadership of an institutional investor often makes the difference between 

achieving a recovery or having a case dismissed

• Actions led by institutional investors have larger recoveries

• Institutional investor lead plaintiffs have greater influence over 

the quality and experience-level of lawyers litigating action

• Institutional investor lead plaintiffs with large financial interests 

have greater ability to negotiate reasonable attorneys fees

• Institutional investor lead plaintiffs are more likely to seek 

corporate governance improvement for long-term share value
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Involvement by Institutions Leads to 

Higher Settlement Values

• Data indicates that when public pension funds are appointed as lead 
plaintiff, they tend to obtain better results for the class

•Note: Settlement dollars are adjusted for inflation; 2018 dollar equivalent figures are used. 
Cornerstone Research: Securities Class Action Settlements – 2018 Review and Analysis



Responsibilities of Lead Plaintiff

• Lead Plaintiff represents similarly situated shareholders and acts in the 
best interests of the class, working with its counsel to oversee litigation 

• During the first 12 to 18 months of litigation very little staff/board time is 
required:  no more than a few hours every few months
– Review retention and fee agreement

– Review periodic case updates and pleadings

– Preserve relevant documents related to share purchases

• During later phase of litigation slightly more staff time may be required, 
but it will be kept to a minimum
– Review periodic case updates and pleadings

– In some cases sit for a short deposition, but this is often unnecessary

– Authorize and participate in settlement negotiations

10
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• We can identify securities litigation matters where NDSIB has exposure and 
provide client-specific analysis regarding the loss and options for recovery

Active Participation Passive Participation

• Consider when exposure is significant

• Seek appointment as lead plaintiff in 

certain cases – courts generally appoint 

investor with largest financial interest

• Pursue “opt-out” from class action 

and/or bring a direct action

• Remain member of class in U.S. class 

action
- Cede control of contours of class action 

to lead plaintiff and their counsel

• We are mindful of our clients’ limited time and prioritize our recommendations 
accordingly – we rarely recommend active participation in litigation 

Determination of Taking Legal Action



• Internal Infrastructure 

– More than 70 attorneys

• Firm Locations:

– New York

– Delaware

– Washington, D.C.

– Significant trial and appellate court experience

– Largest team of in-house investigators in the plaintiffs securities bar 

(including former FBI agents and other law enforcement)

– Forensic accountants, certified public accountant, and certified fraud 

examiners 

– Securities/financial analysts

• Includes analyst with experience as an examiner, financial engineer, and 

quantitative analyst for the SEC, and as a portfolio manager and specialist for a 

number of investment firms and asset managers

About Us
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Representative Clients 

• Retained by more than 300 major financial institutions (including 

over 30 State pension funds) with combined assets under 

management in excess of $2 trillion, including: 

– Public Employees’ Retirement System of Mississippi

– Nebraska State Investment Council

– Indiana Public Retirement System

– Public Employee Retirement System of Idaho

– Employees Retirement System of Rhode Island

– Connecticut Retirement Plans and Trust Funds 

– Virginia Retirement System

– Maryland State Retirement System
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Contact Information
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Francis P. McConville

(212) 907-0650

fmcconville@labaton.com

Eric J. Belfi 

(212) 907-0878

ebelfi@labaton.com





































Agenda Item 5 
 
\ 

Informational 
 

 
TO:   SIB Securities Litigation Committee  
 
FROM:  Dave Hunter, ED/CIO, and Connie Flanagan, Chief Financial Officer 
 
DATE:  November 1, 2019 
 
SUBJECT:    Securities Litigation – Footnote Disclosure of Contingencies  
 
 

 
Note 11 - Contingencies/Litigation  
 
The State Investment Board has been named as a defendant in two cases, arising out of the 
Tribune and General Motors bankruptcy proceedings, relating to securities that were purchased 
by external investment managers in one or more portfolios held by the SIB on behalf of its 
investment client funds. Outside counsel has been retained for both cases, in addition to 
assistance received from the ND Office of Attorney General. The SIB became a party to a 
Settlement Agreement dated April 10, 2019, as a Term Lender in the General Motors bankruptcy 
proceeding. This liability will be borne by other parties, so no liability was accrued by the SIB as 
of June 30, 2019. On July 15, 2019, in the Tribune proceeding, the Litigation Trustee filed a Notice 
of Appeal to the Second Circuit, appealing the various judgements of the U.S. District Court that 
dismissed his claims against defendants in the Action and denying leave to amend his complaint 
to add a constructive fraudulent conveyance claim. It is expected that briefing of the legal issues 
before the Second Circuit will occur in late 2019 and early 2020. Accordingly, no liability has been 
recorded at this time. 
 

 

Note: K&L Gates has been retained for legal representation in the Tribune case and Kasowitz 
Benson Torres has been retained for legal representation in the General Motors case, as 
overseen and approved by North Dakota’s Office of the Attorney General. 
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